orrespond to reality. 2 In an article published last year I showed that the interests and expectations of shareholders in the modern corporation seem to have been significantly underestimated due to the uncritical acceptance of a fallacy and a myth: the fallacy that the key element in determining such interests and expectations is the total number of shareholders in a given corporation, rather than the extent to which holdings are concentrated; and the myth that corporations like AT&T, whose shareholdings are very highly dispersed, are representative in this respect of the entire class of corporations, or even of the subclass of publicly held corporations. 3 Nevertheless, in any number of publicly held corporations de facto control over election of directors and fundamental corporate actions does reside with management rather than with shareholders.
What accounts for this phenomenon? In large part it is undoubtedly due to economic realities. For example, if management is performing at a level between good and excellent, it may make no sense to replace it or to disagree with its recommendations. Even where management's performance is less than good, no better alternative may be available. And of course management itself may hold or represent a large block of stock.
But management control over elections and fundamental actions may sometimes result not from economic realities, but from legal rules, or at least from supposed legal rules. In particular, it is generally assumed that the legal rules governing the proxy system help insure management control by giving management virtually exclusive and practically unlimited access to the corporate proxy machinery.
If this assumption is correct, it would be of utmost significance. It is well known that proxy voting has become the dominant mode of shareholder decisionmaking in publicly held corporations. There are a number of reasons for this. Shareholders in such corporations are often geographically dispersed, so that a given shareholder may not live near the site of the meeting. Shareholders often have some principal business other than investing, so that a given shareholding may not represent a substantial proportion of a shareholder's total wealth. 4 And whether a shareholder supports or opposes the matters scheduled for action at a meeting, he may not wish to speak on the issues. Physical problems of shareholder access. 14 In contrast to the case law, the Proxy Rules issued by the SEC under section 14 of the Securities Exchange Act of 1934 '" fill large parts of the gap in a highly elaborate way. Indeed, the presence of these rules and the central administrative mechanism for enforcing them may account in part for the inaction of state legislatures in this area. But, even the Proxy Rules leave substantial lacunae. They do not extend to all proxy solicitations, but only those in respect to certain securities -generally speaking, securities which are either listed on a national securities exchange, or are equity securities issued by a corporation with assets of more than one million dollars and held by 500 or more shareholders. 6 Furthermore, the Proxy Rules reflect the original philosophy of the securities legislation, which was to require disclosure of relevant information and to prohibit the use of false information, rather than to control the internal government of corporations.Yr Accordingly, the Proxy Rules deal elaborately with the information that must accompany a proxy solicitation, but only tangentially with access to the corporate proxy machinery.
In the absence of direct authority, questions of access to the corporate proxy machinery must be decided by the application of general corporate principles, elaborated in light of those considerations of policy and practicability relevant to the particular question. The purpose of this article is to reconsider the direct authorities, and to identify, elaborate, and apply the relevant general principles applicable to such questions, with a view toward delineating the legal rules by which such questions should be governed. Two general propositions will underlie much of the discussion, and should therefore be stated briefly at the outset. First, the corporate proxy machinery is just that -corporate 14 See pp. "5o4, 1512 infra.
1 U.S.C. § 78n(a) (1964).
' 0 See Securities Exchange Act of 1934, § § 12(a), (g), xs U.S.C. § § 781(a), (g) (1964) . The Proxy Rules are also generally applicable to securities of registered investment companies and registered holding companies and their subsidiaries. Investment Company Act, Rule 2oa-I(a), 17 C.F.R. §27o.2oa-I(a) (i969); Public Utility Holding Company Act, Rules 6o-6i, 17 C.F.R. § § 25o.60-.6 (1969).
Banks, while usually not governed by the SEC's Proxy Rules, are subject to similar rules promulgated by the Federal Reserve Board, the Federal Deposit Insurance Corporation, and the Comptroller of the Currency. See 5 Loss 2982-84 (Supp. 1969) .
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proxy machinery, constructed of corporate assets, and fueled with corporate funds. Thus, it cannot be appropriated to personal ends; if set in motion at all, it must be operated in a neutral manner. Second, the proxy system has developed to the point where it not merely leads up to but supplants the shareholders' meeting for most substantive purposes and, in some respects, for formal purposes as well. 8 " [R] ealistically the solicitation of proxies is today the stockholders' meeting." 19 Typically a shareholder in a publicly held corporation will make his voting decision at some point during the solicitation process rather than at the meeting and thus, insofar as his decision is based upon persuasion, the persuasion will occur during the solicitation process rather than at the meeting. This expectation informs all aspects of shareholder decisionmaking: beginning with the proxy card, which is normally in the form of a ballot; 20 proceeding through Proxy Rule 14a-4, which prohibits, except in very limited cases, the distribution of proxy cards which give the proxy holder unfettered discretionary authority to vote at the meeting; 21 and ending at a meeting room which is normally too small to seat more than a tiny fraction of the corporation's shareholders. Because of this shift in the locus of shareholder decisionmaking, at least some of the principles and rules developed to govern the process known as shareholders' meetings should now be applied to the process known as proxy solicitation.
I. ACCESS TO THE CORPORATE PROXY MACHINERY IN CONNECTION WITH THE ELECTION OF DIRECTORS

A. Management Access
It might seem surprising that management, in the person of the board, should have any access at all to the corporate proxy machinery for election of directors. A directorship is after all a position of value: it normally pays a fee; it confers upon the holder a share in the control of a business enterprise; it may shore up a lucrative employment position (in the case of an inside director), or provide a preferential track to business dealing with the corporation (in the case of an outside director); and it carries prestige in the managerial peer group.
2 2 Thus, to permit incumbent directors to use the corporate proxy machinery to help them gain a new term of office might appear to be a blatant appropriation of corporate assets to personal ends. So Professor Brudney has observed that " [s] standards nor exceeds the board's authority. The board, however, will normally wish to do more. At a minimum, it will want to designate its members as candidates in the corporate proxy materials. 2 The incremental expenditures involved in this practice are minimal, and when the election is uncontested it probably presents no serious problem. If the election is contested, however, the members of the board will want to use the corporate proxy machinery to wage an active campaign on their own behalf.
To the question whether this is permissible in the face of the rule that the board cannot use the corporate proxy machinery to perpetuate itself in office, the courts have answered, "'yes," provided that (i) the contest involves a policy issue, (2) the expenses involved are for the purpose of informing the shareholders concerning the policy issue, and (3) the expenses are reasonable. 9 Superficially, use of this test enables the courts to stay within a rationale that the board can use the corporate proxy machinery when, but only when, it is acting within its authority and not violating normal fiduciary standards. Surely, the argument runs, the board has authority to make recommendations to the shareholders on issues of corporate policy, and surely making such recommendations does not violate the board's fiduciary duty.
But despite its surface appeal, this test is fundamentally defective. In terms of authority, the rationale underlying the test loses sight of the statutory principle that a director serves only a limited term of office. 30 This principle insures that the shareholders have the right to redetermine corporate policy periodically, if they wish to do so, by electing new directors who favor policy changes. An incumbent board, of course, has authority to implement its policies during its term of office, and this is normally so even though the effects of its action will persist beyond its term. But the board need not use the corporate proxy machinery in connection with the election of directors to achieve such a purpose. When an incumbent board seeks to use the corporate proxy machinery to speak to a policy issue in the context of an 171 A. 226 [Vol. 83:1489election campaign, it must necessarily be addressing itself to policy the corporation should follow after expiration of the board's term of office; that is, to policy which the incumbent board has no authority to implement. In this, if the statutory principle of a limited term of office is to be respected, its members must be regarded as acting not as officeholders but as officeseekers.
In terms of fiduciary duties also, the rationale underlying the policy-information-reasonability test loses sight of the crucial fact that toward the expiration of his term an incumbent director assumes the capacity of officeseeker as well as officeholder, thereby creating an irreconcilable conflict of interest. As to policy issues in dispute between incumbents and insurgents, the director is not a decisionmaker but a proponent who is vitally self-interested in the acceptance of his proposals. A director cannot be left to determine whether the future good of the shareholders requires spending corporate money to elect him to a new term. How many officeholders can resist the temptation of deeming themselves indispensable, particularly if the alternative includes not only being dispensable but being dispensed with? The incumbent's judgment concerning the effects of policy proposals must be regarded as the platform of a candidate seeking election, rather than the disinterested policy of a fiduciary, simply because in such matters the incumbent himself cannot say honestly in which capacity he acts. 31 Both in terms of authority and strict fiduciary standards, the presence of a policy issue in a proxy fight should not in itself justify board access to the corporate proxy machinery. 2 Not surprisingly, considering the substantive defects of the rationale underlying the policy-information-reasonability test, it has proven to be incapable of meaningful application. Although the test is based on a distinction between policy and personnel matters, in fact almost everyone, even courts purporting to apply the test, agrees that this distinction is meaningless, that every 3 1 This analysis is applicable whether or not the board is a classified one. Although in elections to a classified board the incumbents may not all be officeseekers, they are typically all campaigners. The members of such boards normally form a cohesive control group, without regard to the classification, and incumbents must back a winning slate at each election or soon lose control.
32 If a doctrine may be judged by its fruits, it need only be added that the policy rationale has been further applied to reach the grotesque result that a board may legally spend corporate funds to buy out potential insurgents in order to prevent a policy issue from ever coming before the shareholders. contest involves or can be made to involve issues of policy, and that even issues of personnel are often issues of policy. 3 Although the test requires that the expenses be for the purpose of informing shareholders concerning the policy issue, in fact many common proxy contest expenses-such as those for entertainment and public-relations counsel 3 4 -are better suited to high-pressured efforts at persuasion than to imparting hard information and could not easily be justified on an informational basis. 86 And although it is intrinsic to the test that the expenses be "reasonable," no workable standard has been enunciated by which such reasonability is to be judged. Apart from a New York lower-court decision adverting to the relationship between the amount involved and the size of the corporate structure, 6 most of the cases do not bother to state criteria of reasonability, and the commentators have supplied either no gloss at all,1 7 or gloss so meaningless as a requirement that the expenses be "ordinary and necessary," 88 or that they "bear a substantial relationship to . . . full information dispersion to the stockholders . . . ., 9 Thus the three-pronged policy-information-reasonability test is really no test at all, and there seems to be only one modern case 4o which has applied it to restrict management's use of the 306-07 (1956) ; 69 HARv. L. REV. 1132 REV. , 1134 REV. (1956 4 ' Some commentators have reacted by suggesting a flat prohibition against charging the corporation for such common campaign techniques as proxy solicitors, public relations counsel, entertaining, and the like, on the ground that they are not really designed to impart information, and therefore cannot be justified on the basis that the board has authority to inform the shareholders.
4 2 Yet, while the proposition that corporate payment for these techniques cannot be justified on such a basis is correct, the proposition that it cannot be justified on any basis is not.
In considering this problem two economic facts must be viewed a board function -it is not; and not because typically the issues are policy issues and the expenses are incurred for the purpose of informing the shareholders on these issues -they are not; but because in the long run the shareholders and the entire economy might suffer if management had to choose between paying for proxy campaigns out of its own pocket or throwing in the towel.
But conversely, since the only sound justification for permitting management to use the corporate proxy machinery is the desirability of neutralizing personal campaign funds as a determinant of corporate office, management should be permitted to use such machinery only to the extent necessary to accomplish that purpose. To put this differently, the permissibility of a corporate expenditure should turn on whether its purpose is to enable management to meet insurgents on equal terms, on the one hand, or to engulf them, on the other. Just as the campaign chest of insurgents should not determine corporate elections, neither should the held-in-trust wealth of the corporation. If the insurgents engage in an advertising campaign, it is reasonable for management to match them, ad for ad, at the corporation's expense. If the challengers employ public relations counsel or proxy solicitors, or if it is reasonably foreseeable that they will, 4 " management should be allowed to do so at the corporation's expense. But management should not be allowed to use the corporate proxy machinery to wage a campaign that substantially exceeds that of the insurgents. 48 It appears likely that business mores already reflect such a rule. Comparative spending figures are readily available for thirteen contests. 4 9 In ten of these, management spent either 41 Normally, management access to the corporate proxy machinery should be restricted to defending against and reacting to actual insurgent campaigning; but where such a restriction would be impracticable, management access should be permitted on the basis of the insurgents' reasonably foreseeable activities. For instance, there are only a limited number of proxy soliciting firms, which differ in ability and which may not be employable on short notice. If management were required to wait to retain such a firm until insurgents did so, it might be unable to retain the firm of its choice, or perhaps any firm at all. Management should therefore be allowed to commit corporate funds to retain such a firm, even if the insurgents have not yet done so, if it is reasonably foreseeable that they will.
48 The possibility that there may be more than one group of insurgents raises the question whether, in such a case, management should have such access to the corporate proxy machinery as to match the total amount spent by all insurgents, or only that of the highest-spending group. Since the sole purpose of allowing management access should be to netitralize personal campaign funds as a determinant of corporate office, management access should be limited to matching the expenses of the highest-spending group unless the groups are acting in concert.
" In response to a senatorial request to ascertain the costs of six of the then more recent proxy battles, the SEC in x957 reported the following figures:
[Vol. 83:1489 I0 less or not materially more than did the insurgents. Of the other three cases, in only one were management's expenses radically disproportionate to those of the incumbents. 50 Thus, the rule proposed would be a shift more in theory than in practice.
What about the other side of the coin? Would a matching test result in an undue drain on the corporate treasury by management? A matching test ties management's reimbursable expenses to the amount spent by the insurgents, and insurgent spending is likely to be limited by the fact that under present rules of law insurgents are not entitled to reimbursement of their expenses as a matter of right." Furthermore, the theory behind a matching test is that insurgents should not be enabled to win elections simply because they are able to feed more money into a campaign than management. If that theory is sound it should apply regardless of how much the insurgents spend; indeed, the more insurgents are prepared to spend, the greater may be the need for corporate reimbursement of management expenses.
While a matching test has not explicitly emerged from the Thermoid Co.
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Virginia-Carolina Chemical Co. "oThe management figures, however, probably do not attribute any amount to the labor of corporate personnel and the use of corporate facilities. Thus in a case growing out of the 1967 MGM proxy contest, it was reported that the insurgents spent $175,000 while management spent $125,000 "exclusive of amounts normally expended for a solicitation for an election of directors and costs represented by salaries and wages of regular employees and officers." Levin v. Metro-GoldwynMayer, Inc., 264 F. Supp. 797, 802 (S.D.N.Y. 1967) . On the other hand, the insurgent figures probably do not attribute any amount to the value of the insurgents' own time. In the event of a proxy contest, if the directors may not freely answer the challenges of outside groups and in good faith defend their actions with respect to corporate policy . . . the corporation may be at the mercy of persons seeking to wrest control for their own purposes, so long as such persons have ample funds to conduct a proxy contest. 53
B. Shareholder Access
Management access to the corporate proxy machinery derives essentially from state law, although it is recognized implicitly by the Proxy Rules. 5 4 As to shareholder access, the Proxy Rules go further, for rule 14a-8 15 provides explicitly that certain types of shareholder proposals must be included in the corporation's proxy materials if they are made by a holder of voting securities subject to the Proxy Rules. 5 6 However, the access so provided is severely restricted in a variety of ways. Most important for present purposes, rule 14a-8 explicitly excepts from its coverage elections to office, 5 7 for reasons that have never been explained. 8 However, in the case of shareholder access, as in the case of management access, the Proxy Rules do not preempt the field of proxy regulation to the exclusion of state law, but merely set minimum conditions of fair disclosure and fair conduct; beyond these minimum conditions questions concerning the allocation of powers between management and shareholders, including questions concerning power over the corporate proxy machinery, must be an523o9 N.Y. x68, 128 N.E.2d 291 ('955). 0° However, several important principles of corporate law each lead to the conclusion that the shareholders are entitled to designate candidates for directorships in any proxy card or proxy statement issued by the corporation which lists candidates' names. These principles are: that the exclusive power to elect the board and the right to nominate candidates for the board rest with the shareholders; that corporate funds and facilities cannot be applied to the personal benefit of corporate officers; and that corporate assets cannot be applied to the benefit of individual shareholders except in an evenhanded manner.
(a) The Exclusive Power to Elect and the Right to Nominate Rest With the Shareholders.-Under the corporate statutes the power to elect the board is vested exclusively in the shareholders. 0 1 The board does not have the power to elect its successor board (although it is often empowered to fill interim vacancies caused by death, resignation, or removal),02 and cannot be given this power without violating the statutes.5 3 But to give any group exclusive access to the corporate proxy materials for the purpose of designating its directorial candidates would be virtually tantamount to giving that group the power to elect the board. A rule which conferred such exclusive access on the board itself would therefore conffict with the statutory provisions vesting in the shareholders exclusive power to elect the board. 64 In Gallagher a bylaw limited corporate office to persons nominated by (I) a committee consisting of the corporate solicitor and two persons appointed by the president, or (2) twenty-five percent of the shareholders. The court in striking down the bylaw stated:
[Vol. 83:1489 argue that an elected public official should be permitted to extend his own term of office. The same reasoning applies to a corporate director who is also an elected official and a servant of the corporate electorate." 65
As a corollary to their exclusive right to elect the board, the shareholders have the right to nominate candidates for directorships. 66 It has already been shown that the proxy system is today's shareholders' meeting." Correspondingly, the designation of candidates in the proxy materials is today's nomination. The shareholders' right to make nominations should therefore carry with it access to the proxy materials for that purpose. As the only corporate organ with an indisputable legal right to nominate directors, the shareholders cannot be denied legal access to the basic corporate machinery used to make nominations. Although it might be objected that nominations are not made in the proxy materials, but rather from the floor at the annual meeting, such an objection at best is built purely on form, and at worst ignores both current understanding and practice with regard to nominations. Normally, proxies are executed and mailed by shareholders before the date of the meeting, and proxies gathered in a solicitation subject to the Proxy Rules can be voted only in favor of persons named in the proxy. 6 " Therefore, if nominations are not deemed to occur until the meeting, voting would precede nominaThe committee of three has the powers of 25 per cent. of the whole number of stockholders in the matter of nominations. If this committee were freely selected by the stockholders from among themselves, something might be said to vindicate it as a mode of regulating elections. Even then there would be grave objections to be considered. When, however, the solicitor, an officer whose position is pecuniarily advantageous, is made one of the three, and the president, who is the highest functionary, appoints the other two, the liability of the scheme to degenerate into a device for the easy reelection of the incumbents is obvious. This committee of three, brought together by the president, acts easily and smoothly. The stockholders themselves are, however, balked at every step. They must form a kind of subassociation or caucus in order to enable them to exercise their individual rights. If they do not, they will find it impracticable to get each one of 25 per cent. of the stockholders spontaneously and at the same instant to hit upon a list of nominees which will prove to be identical with the lists thought out by the other members of the 25 per cent. dub. The conclusion seems obvious that the scheme automatically deprives the stockholders of all practical control of the election. tions -a rather unusual format. Indeed, it appears that in actual corporate practice the bylaws usually do not fix the time for making nominations, 69 and that the predominant practice is in fact to treat the proxy materials as nominating machinery, so that persons in whose names proxies are solicited are normally characterized in the proxy materials as "nominees" rather than merely as "candidates." 70 In light of the principle that the shareholders have the exclusive right to elect the board, it might be questioned on what principle the board may use the corporate proxy machinery to designate candidates at all. Such use might be justified on two bases: a customary right of the board to nominate candidates, 7 1 or application of the principle that as far as reasonably practicable personal campaign funds should not be permitted to determine corporate office. 72 But neither basis would justify exclusive board access to the corporate proxy machinery for this purpose. Even assuming the board has a customary right to nominate candidates, it could not abrogate the shareholders' nomination right, which inheres in the shareholders by law. And if personal campaign funds should not be permitted to determine corporate office, far less should the funds of the corporation itself, as would tend to be the case if the board's access were exclusive. 
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[Vol. 83:1I489 ue7 3 to permit incumbent directors exclusive access to the corporate proxy machinery to designate themselves as candidates would permit them to apply corporate assets to their own personal benefit for no established corporate purpose -indeed, in violation of the corporate principle that power to nominate and elect resides in the shareholders. 4 A corporate ballot prepared for use at the annual meeting could not validly exclude anyone properly nominated for office, nor could it give favored treatment to one group of nominees. The proxy card and proxy statement, when paid for by corporate funds, become the corporate ballot, and should likewise be open to all persons whose candidacies are properly advanced.
Of course, permitting incumbent directors to designate themselves as candidates for office in the corporate proxy materials even on a nonexclusive basis might be characterized as permitting them to apply corporate funds and facilities to their own personal benefit. However, a nonexclusive right is not only significantly less valuable than an exclusive one, but also serves a corporate purpose, since it tends to maximize the number of potential candidates for office and neutralize personal campaign funds as a determinant of office.
(
c) Corporate Assets Cannot Be Applied to the Benefit of Individual Shareholders in a Nonevenhanded
Manner.-Just as corporate funds and facilities cannot be applied to the personal benefit of directors except for a clearly defined corporate purpose, neither can corporate funds and facilities be applied to the benefit of individual shareholders except in an evenhanded manner. 75 Yet it seems likely that in the majority of corporations in which proxies are solicited management originally achieved office because it held or represented a significant amount of stock. 76 To give "management" the right to designate candidates in the corporate proxy materials while refusing that right to "shareholders" would, in substance, often be to discriminate among shareholders on the basis of whether they were in or out at the time of the solicitation.
That corporate assets cannot be applied to the benefit of "See pp. 1494-95 supra.
7
4 A grant of exclusive access could not be justified on the ground that it constituted compensation of the directors, because the "compensation" would in effect consist of a term longer than that legally provided for. Cf. State ex rel. Ryan v. The conclusion drawn so far is a very limited one: The shareholders as a body have the right to designate candidates for office in the corporate proxy materials, but this right may be circumscribed by reasonable bylaws. It does not necessarily follow that shareholders can use the corporate proxy machinery to pay the expenses of a proxy campaign, a question which will be discussed below. 7 " Nor does it follow that management is prohibited from grouping its candidates together and designating these can- [Vol. 83:1489 didates as the management slate -a slate that would probably be elected in the normal course of things. I recognize, however, that this conclusion will nevertheless strike many as unconventional-unconventional perhaps to a fault. 8 0 Let me therefore attempt to anticipate three kinds of argument that might be made against it.
One argument, which stems from the conclusion's apparent unconventionality, is that even if shareholders might once have claimed the right to designate candidates in the corporate proxy materials, a contrary practice of denying that right has grown up which it is now too late to challenge."' In fact, however, it seems highly unlikely that such a practice could be proved, if only because the assertion of the right is so seldom made. True, management has probably assumed that shareholders do not have access to the corporate proxy machinery except under rule 14a-8, and others; including shareholders, have probably assumed either that management's assumption was correct or that in any event management would deny shareholders' requests for such access. But an assumption hardly constitutes a practice, particularly when the assumption has for most purposes not been relied upon by those who might set it up as a defense. Furthermore, this assumption has not been universally accepted, 8 and where accepted it has been accepted uncritically. Finally, even if a practice of denying access to shareholders could be proved, it should not be enshrined as a rule of law, given its self-serving nature, its conflict with significant principles of corporate law, and its own lack of principled justification. ' A second possible argument against the right of shareholders to designate candidates in the corporate proxy materials is that such a result would be impracticable. Obviously, practicability should be considered in determining the rules governing access to the corporate proxy machinery. It does not seem impracticable, however, to permit the shareholders to designate candidates through that machinery. Such access need be triggered only when the corporate proxy machinery is set in motion for a similar purpose by management, and therefore would not entail the distribu- tion of corporate proxy materials that would not otherwise be distributed; all that would be required is the addition of extra names to a proxy card and extra names and descriptions to a proxy statement being distributed anyway. Furthermore, since the corporate proxy machinery will predictably be set in motion at approximately the same date every year, a shareholder's exercise of this right could be conditioned on the submission of the names of his candidates a reasonable time in advance of this date. 4 Thus where the right is exercised -and it will not always be exercised -it is doubtful that it would add materially to the basic solicitation cost. And corporations which deem an unrestricted shareholder right to designate candidates impracticable can adopt a bylaw limiting the right to shareholders owning in the aggregate some minimum percentage of the corporation's stock, say five percent. If it is practicable to spend corporate funds to designate management candidates for office, it is not impracticable to spend some small additional funds to designate the candidates of a shareholder group owning such a percentage of the corporation's stock.
A third possible argument is that as a matter of policy it is preferable to maximize managerial power and minimize the power of shareholders. Such an argument is normally made to rest on one of two different premises: (i) That management knows better than the shareholders themselves what is good for the shareholders, so that the shareholders' own best interests are promoted by limiting shareholders' rights; 85 or (2) That the public interest is best advanced by scaling down the shareholders' interests in favor of corporate client-groups, such as labor or consumers, and that to accomplish this purpose it is necessary to weaken shareholder control over management, which is then in a position to recognize client-group claims. 8 Both premises seem defective at this point in time.
The first premise assumes that the average shareholder is economically naive. However, as I have pointed out in an earlier article, while the average shareholder may be economically naive (although even this has not been proved), the vast bulk of shareholdings are apparently controlled by sophisticated and wealthy individual or institutional investors who are very well able to calculate their own interests. 8 that ultimate shareholder control prevents management from being responsive to the due interests of others. In fact, however, even if ultimate shareholder control reinforces a corporate orientation toward profit maximization, it does not prevent management from behaving decently."' In the long run, the public interest might better be served by a corporate orientation toward maximizing profits within the limits of decent behavior 89 than by dropping profit maximization as the principal corporate goal. But, in any event, there is no sound basis for believing that ultimate shareholder control does significantly affect corporate orientation toward profits, or that present-day management could or would use a less circumscribed power either wisely or selflessly. Managers, no less than shareholders, are deeply self-interested in many of the most important corporate decisions, 90 and generally speaking there is nothing in the present education of managers, or the present process of managerial selection, to make one believe that managers are experts on questions of public interest. 9 1 This is not to argue that shareholders are necessarily more apt to vote in the public interest than are directors; the question is presently indeterminable. Yet, since the shareholders' right to designate candidates follows from general corporate principles, the policy argument against the right is really an argument against implementation of those principlesmost particularly the statutory principle that shareholders have the right to elect directors. Since this is a statutory principle, it is questionable whether a policy argument based on the principle's unwisdom could be appropriately addressed to the courts at all; certainly, however, it should not be accepted when it is based on nothing but an unproved if not unprovable premise. 
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assumed. If the shareholders have access to the corporate proxy machinery to designate their candidates for directorships, and if the board may spend corporate funds for a campaign only to match insurgent campaign spending, management's access to the corporate treasury to pay for a proxy campaign would not become operative if the insurgents limited their attack to the designation of their own candidates in the corporate proxy materials. Admittedly, however, given the momentum of power, most insurgents probably would be unwilling to run a proxy fight on such a modest basis; and if they do campaign, we have seen that management would have a right to use corporate funds and facilities for a counter-campaign. Strict application of the principles applicable to designation of directorial candidates in the corporate proxy materials might then seem to require that the insurgent shareholders should have a comparable right to be reimbursed for their campaign expenses. 2 Furthermore, a proxy fight, even if unsuccessful, may produce discernible corporate benefits, such as providing shareholders with an opportunity to choose between competing philosophies and personnel, keeping management generally responsive to shareholders, and exposing management shortcomings which would not otherwise come to light and management policies which may be improved by close scrutiny.9 3 Yet the little authority in point indicates that insurgents, unlike management, are not entitled to reimbursement of campaign expenses as a matter of right. 04 A distinction is sometimes drawn between management and insurgents on the ground that management has a duty to fight off insurgents advocating a policy which management believes ill-advised, while insurgents have no duty to begin a proxy fight. See, e.g., Note, supra note 35, at 3o9-ro. This argument is essentially a variant of the policy rationale for board access, discussed at pp. 1496-99 supra. Perhaps incumbents are under a duty to call to the shareholders' attention misrepresentations by persons seeking corporate office; but they are under no duty either to stand for reelection, or to challenge merely problematical assertions concerning business policy made by opposing candidates.
" Cf. porate proxy materials, the right to reimbursement of campaign expenses would raise severe prudential problems. A right to full reimbursement of expenses might cause substantial drains on the corporate treasury, for many shareholders would undoubtedly regard such a right as an invitation to wage proxy fights annually at the corporation's expense. 95 But the establishment of a principle by which to delimit insurgent reimbursement is no easy task. A defensive matching concept, such as that applied to management, would obviously be inappropriate for application to insurgents. Theoretically, perhaps, reimbursement might be limited to the benefit resulting from the insurgents' campaign; but, since such benefits are normally intangible and unquantifiable by a judge or jury, this could not be applied in practice 6 As a fallback, reimbursement might be limited to that portion of the insurgents' expenses attributable to an informational functionY That determination would be very difficult to make, however, and even such a limited right could easily drain the corporate treasury when there was more than one insurgent group, as would often be the case if such a rule were adopted." Commentators favoring insurgent reimbursement have proposed various implementing formulas which seem to be constructed with at least one eye on the prudential problem. Under one formula, for example, insurgents would be reimbursed if, but only if, they achieved some minimum amount of voting support, say ten or fifteen percent. 9 Under another, each insurgent group would be reimbursed an amount bearing the same relation to the number of votes achieved by its slate as management reimbursement bears to management votes. 0 0 Under still a third, each group would be reimbursed a percentage of its expenses which depended on its percentage of total votes -for example, full reimbursement if it gathered fifty percent of total votes, ten percent reimbursement if it gathered five percent of total votes. 1 ' 1 Generally speaking, these formulas do not fully solve the multi-insurgent problem. Permitting reimbursement of any insurgent group which gathered ten percent of the votes could result in cases where several groups might so qualify. Limiting reimbursement to an amount based on the ratio between management reimbursement and management votes would provide no effective ceiling where the management vote was very low. Even the third test, although a considerable improvement in this respect over the first two, could result in reimbursement of substantially all the expenses of two insurgent groups where management received a very low vote.
But there is another, very different kind of objection to all three formulas. While legislative adoption of one of these formulas, or some analog, might seem desirable, none seems appropriate for judicial adoption, since all find expression in mathematical formulas rather than in principled terms. 10 2 And this difficulty seems indigenous to the problem rather than unique to these particular tests.
There is, however, a more modest solution of the problem which is within the judicial competence, and which has in fact been adopted by courts. In Steinberg v. Adams 103 and Rosenfeld v. Fairchild Engine & Airplane Corp., 10 4 it was held that although insurgents may not be entitled to reimbursement of their expenses as a matter of right, a corporation has the power to reimburse such expenses. 0 5 This rule tends to equalize management and shareholder access to the corporate proxy machinery, yet satisfies, without resort to formulas, the prudential considerations discussed above. The rule would seldom, if ever, result in reimbursement of more than one insurgent group, because as a practical matter the corporation will seldom exercise such a power except in favor of successful insurgents. 06 Of course, even reimbursement of one insurgent group may cause an undue drain on the corporate treasury. In most cases, however, undue spending would not be encouraged by the rule itself; since reimbursement under the rule is not a matter of right, insurgents must initially But it is unlikely even in these cases that more than one group would be so reimbursed.
[Vol. 83:1489 risk their own money. 1 1 7 This risk should serve to check their spending. Yet suppose a case in which the insurgents regard the possibility of losing the election as minimal. This normally could occur only where the insurgent group holds a substantial amount of stock. High campaign spending will be counterproductive for such insurgents, since it will drain cash out of the corporate treasury -not only the cash the insurgents spend, but that spent by management. Insurgents who regard the possibility of loss as minimal should tend to underspend rather than overspend.
A more likely case for unduly high insurgent spending would occur where the insurgents are unsure of victory, but the rewards of victory would be very great. 0 8 Even in this case, since the prize may not be won (and if won may be decreased in value by the very campaign to achieve it), the insurgents' self-interest should normally serve as a check on their spending. Nevertheless, many would probably feel that a check other than the insurgents' own self-interest is necessary, and support for such a position can be drawn from Rosenfeld and Steinberg, both of which indicate that only the insurgents' "reasonable" expenses may be reimbursed. But how is reasonability to be measured in this context? One possibility would be to limit reimbursement to those expenses which are attributable to an informational function. This would give maximum protection to the corporate treasury: directly, in limiting permissible reimbursement of insurgent expenses, and indirectly, in tending to hold down insurgent spending and therefore reimbursable management spending. Such a test would, however, be very difficult to administer. Furthermore, since insurgents will frequently spend money on noninformational functions even if such spending cannot be reimbursed, while management's matching expenses normally would be reimbursable, such a test would maintain a substantial disparity between the access of management and shareholders to the corporate proxy machinery. It therefore seems preferable to adopt a limitation which 10 7 If the solicitation comes under the Proxy Rules, the insurgents are also subject to the check of prospective disclosure, since they must state in their proxy statement "the total amount estimated to be spent and the total expenditures to date for, in furtherance of, or in connection with the solicitation of security holders" and "whether reimbursement will be sought from the issuer 
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depends not on the nature of the expense, but on the gross amount spent -for example, by limiting reimbursement to the average amount spent in proxy fights of corporations of similar size in terms of assets, and number and distribution of shareholdings. 110 A final question: which corporate organ must approve reimbursement? The case law seems to assume that the board has power to reimburse management's proxy fight expenses."' This seems to square with the underlying substantive rule, since if management has a right to reimbursement, payment merely constitutes the discharge of a rightful claim, and therefore falls within the board's power to manage the corporation's business. Indeed, if management reimbursement required shareholder approval it would not be a right at all, since shareholder approval might not be forthcoming if the insurgents win.
Some commentators have argued that the board should also have power to reimburse insurgents,"1 2 apparently on the theory that the treatment of management and shareholders should be equalized as far as possible. But the exercise of a discretionary power to reimburse persons for expenses incurred in gaining control of the corporation does not seem to constitute management of the corporation's business in any ordinary sense of that term. 18 Both Rosenfeld 11 and Steinberg I' indicate that the reimburse- (Mo, i966) . In each of these cases shareholder approval had not occurred, nor was it in prospect, but the court nevertheless held that management access to the corporate proxy machinery was proper if the policy-information-reasonability test could be met. In Rosenfeld v. Fairchild Engine & Airplane Corp., 3o9 N.Y. x68, x73, X28 N.E.2d 291, 293 (1955) , shareholder approval had occurred, but the language of Judge Froessel's opinion indicated fairly dearly that be did not regard such approval as a necessary condition to management access:
The rule then which we adopt is simply this: In a contest over policy, as compared to a purely personal power contest, corporate directors have the the right to make reasonable and proper expenditures, subject to the scrutiny of the courts when duly challenged, from the corporate treasury for the purpose of persuading the stockholders of the correctness of their position and soliciting their support for policies which the directors believe, in all good faith, are in the best interests of the corporation. The stockholders, moreover, have the right to reimburse successful contestants for the reasonable and bona fide expenses incurred by them in any such policy contest, subject to like court scrutiny. (Emphasis added.) 112 See Machtinger, supra note 33, at 217; Note, supra note 33, at 234-35; 24 U. CNN. L. RPv. 6o6, 6og (x955).
11'See Eisenberg, supra note 2, at 11-12, 86-91. ment of insurgents requires shareholder approval, and this seems proper if insurgent reimbursement is regarded as a corporate power rather than as a matter of right.
II. ACCESS TO THE CORPORATE PROXY MACHINERY IN CONNECTION WITH MATTERS OTHER THAN ELECTION TO OFFICE
A. Management Access
Management access to the corporate proxy machinery in connection with matters other than election to office is not as difficult to rationalize as its access in connection with election matters. In soliciting votes on a nonelection matter, the board frequently acts within its explicit statutory authority, since the statutes provide that many matters which require shareholder approval must be initiated by the board and then submitted by the board to the shareholders." 6 Even where the statute does not explicitly so provide, most recommendations to shareholders on nonelection matters would probably fall within the board's residual power to manage the corporation's business. Furthermore, since most actions requiring shareholder approval must be approved by a percentage of shares outstanding, rather than merely a percentage of shares actually voting, 117 the lack of a solicitation might often result in a failure to consummate advantageous corporate actions."1 8 Similarly, in terms of fiduciary concepts, nonelection "[ilt seems permissible to me that those who advocate a contrary policy and succeed in securing approval from the stockholders should be able to receive reimbursement, at least where there is approval by both the board of directors and a majority of the stockholders." Id. at 6o8. See also 653, 689 n.82 (195i) . Quorum requirements for regular shareholder meetings vary among publicly held corporations, but few if any would require more than a majority of outstanding shares, and many probably require substantially less. matters do not involve an inherent conffict of interest, as election matters do. Normally, then, in nonelection matters the board should be able to prepare and mail a notice of meeting, proxy card, and proxy statement describing the proposed transaction, at corporate expense; 119 and since the affirmative vote of at least a majority of outstanding shares must ordinarily be obtained, the board should also normally be able to utilize the corporate proxy machinery for follow-up techniques such as mailings and phone calls to shareholders, advertisements, and the use of professional proxy solicitors. 2 0 But what if the matter is one in which the board is interested? If the usual legal rules governing self-interested transactions were applicable to the board's use of the corporate proxy machinery in such cases,' 2 ' the burden might be on the board to defend that use. In the long run, therefore, such treatment might work against the interest of shareholders as a class by discouraging management from submitting proposals to shareholders. Furthermore, the usual self-interested transaction is fully consummated by management, while in cases involving access to the corporate proxy machinery, final action is by hypothesis in the shareholders' hands.
A distinction might be drawn, however, between cases where a matter being submitted to the shareholders carries a benefit to management in its train, and cases in which a matter consists solely of such a benefit. An example of the former would be a merger involving retention of members of the board as officers and directors of the reconstituted corporation; examples of the latter would be a recommendation that the shareholders ratify a questionable board action, or a proposed certificate amendment increasing directors' indemnification rights. Even in the latter type of cases it might be inappropriate to apply the usual rule governing self-interested transactions to the expense of distributing the normal corporate proxy materials required to present the proposal fairly -specifically, the proxy statement and proxy card. But if in such a case the board goes further, and engages in a solicitation campaign at corporate expense, perhaps the usual self-interest rules should be applicable to that expense. Shareholder Initiated Proposals. -(a) Right to Access. -Proxy Rule 14a-8 gives the shareholders access to the corporate proxy materials in order to submit certain proposals on matters other than election of office. However, the access so provided is restricted in important ways. For one thing, the Proxy Rules are not applicable to all corporations which solicit proxies. 123 For another, rule 14a-8 does not cover all shareholder proposals which are proper subjects for shareholder action under state law. Management may refuse, for example, to include a proposal without violating rule 14a-8, even though the proposal is a proper subject for shareholder action under state law, if it "consists of a recommendation or request that the management take action with respect to a matter relating to the conduct of the ordinary business operations" 124 or " [i] f it clearly appears that the proposal is submitted by the security holder . . .primarily for the purpose of promoting general . . . social . . . causes." 125 In 122 If the shareholders approve the substantive proposal, arguably the approval might also be deemed a ratification of the manner in which the board used the corporate proxy machinery to obtain it. The effect, however, of shareholder ratification in general is unclear. See r G. HoRNsTEmN, supra note i, at 457-59, 543, 551; Comment, Shareholder Validation of Directors' Frauds: The Non-Ratification Rule v. The Business Judgment Rule, 58 Nw. U.L. REv. 807 (1964) . And it is questionable whether shareholder approval of a substantive matter should be deemed ratification of the techniques by which approval was obtained when that question is not directly voted upon. Certainly approval should not be deemed to be such a ratification where the shareholders are not given information concerning those techniques and their costs. A proposal may also be omitted under rule 4a-8 "[ilf the management has at the security holder's request included a proposal in its proxy statement [during the previous two years] and such security holder has failed without good cause to present the proposal, in person or by proxy, for action at the meeting," Proxy light of these limitations on the ambit of rule 14a-8, the question arises whether state law gives shareholders access to the corporate proxy materials for the purpose of submitting proposals on nonelection matters.
If it is lawful for the board to use the corporate proxy materials to submit proposals to shareholders which are within the board's authority to initiate, it should follow that it is lawful for shareholders to use these materials to submit proposals which are within the shareholders' authority to initiate -at least in a corporation in which there is a custom of submitting proposals to shareholders through the proxy materials. To take a case in which the propriety of shareholder access is relatively clear, under some corporate statutes voluntary dissolution is completely within the shareholders' power -the board is given no statutory role either in initiating or consummating the transaction. 12 6 Suppose that the shareholders of a corporation governed by such a statute wish to have it dissolved. Surely if the proxy materials had been used in the past to present proposals to shareholders Rule x4a-8(c)(3), r7 C.F.R. § 240.14a-8(c)(3) (I969), or has been submitted to the shareholders within the previous five years and has failed to receive a specified percentage of the total votes cast, the exact percentage depending on the number of times the proposal was submitted during the relevant period. Proxy Rule 14a-8(c)(4), 17 C.F.R. § 240.14a-8(c)(4) (I969). Even where a proposal must be included under rule 14a-8, if management is opposed, the shareholder's supporting statement is limited to one hundred words. Proxy Rule 14a-8(b), x7 C.F.R. § 240.14a-8(b) (z969). Recent events serve to underline the significance of the ordinary-business-operations and promotion-of-social-cause exclusions. Earlier this year, Ralph Nader announced the formation of the Project on Corporate Responsibility, whose objective is to reform corporate policies, most immediately General Motors' policies, through use of the corporate proxy machinery. Among the proposals the Project desired to submit for consideration by GM's shareholders at this year's annual meeting were that GM improve the design of its cars so that occupants wearing proper seat and shoulder belts can survive, without injury, crashes at sixty miles an hour; that GM cars comply, as promptly as possible, with proposed standards of vehicle emissions recommended by the National Air Pollution Control Administration, but not now mandatory; and that a shareholder committee for corporate responsibility be established, which would have full access to GM's files and employees, and would report to the shareholders at a future annual meeting. they could be used for a dissolution proposal; and surely, too, the corporate organ with the right to use the materials for this purpose would be the organ with exclusive statutory power to initiate and consummate voluntary dissolution, that is, the shareholders.
But suppose a case in which the question is not so clear. In Carter v. Portland General Electric Company, 127 several shareholders of a corporation which was not subject to the Proxy Rules, but which solicited proxies, requested that a statement opposing management's plans to construct a dam be included in the proxy materials for a forthcoming annual meeting. Management refused. When one of the shareholders attempted to present a resolution opposing the dam from the floor at the annual meeting, the chairman ruled him out of order. An action was then brought to compel management to submit the statement to the shareholders, and to restrain management from making any proxy solicitation which did not include the statement. The plaintiff's primary theory was that the court should "judicially adopt rules promulgated by the Securities Exchange Commission in respect to proxy solicitation." 128 This the court refused to do:
Here, if we adopt the rule it would be without limitation. It would apply to any stockholder of any corporation. Nor does there exist any administrative body to make any preliminary determination that a stockholder's proposal is a "proper" one. In simple reality we would be acting in a void. We do not nor is there any means by which we could know the ultimate repercussions of such a rule. We know that it could be invoked for harassing purposes that could only be avoided by extensive litigation. We must be aware that to judicially impose the suggested rules in these circumstances might well impair rather than benefit the orderly development of this important area of the law of corporations.
Secondly, we do not think that the proposal in this case was one that was necessarily proper for the stockholders to give an advisory opinion about [41] [42] [43] [44] , Dyer, a shareholder in Union Gas, sought review of SEC orders permitting Union Gas proxy materials to become effective, on the ground, inter alia, that the materials did not include various proposals made by Dyer pursuant to rule 14a-8. The Eighth Circuit held that rule 14a-8 did not require inclusion of the proposals in question. In the course of its opinions it stated that the rule "affords a privilege, which does not otherwise ordinarily exist in favor of stockholders," 266 F.2d at 41, and is "not an inherent stock-ownership right," Plaintiff's counsel certainly did not present his best case by placing primary emphasis on the assertion that Oregon should judicially adopt the SEC's Proxy Rules. Understandably, a state court would be leery of embracing a detailed regulatory scheme which was authorized by Congress, conceived with the assistance of long administrative experience, and intended to apply on a national level only to certain corporations. This flaw in plaintiff's posture is reflected in the theme running through the court's opinion that it would be inappropriate to adopt the Proxy Rules without "a comprehensive study of the facts," preferably a "legislatively created stud[y] .... ," 180 To the extent that the case turned on this theme, rather than on consideration of state law principles, its precedential value on the state law issue is questionable. Furthermore, that portion of the opinion relating to a shareholder's right to require inclusion of proposals concerning a proper subject for shareholder action seems to be have been infected by the court's determination that the proposal at issue was not a proper one. Although couched in terms of an alternative holding, it is not clear that the case would have gone the same way if the court had viewed the particular proposal as proper.
But insofar as Carter does hold that under state law a shareholder has no access to the corporate proxy machinery to make proposals which are proper subjects for shareholder initiation, it is unpersuasive. The court placed some weight on the argument that there is no "administrative body to make any preliminary determination that a stockholder's proposal is a 'proper' one." 11 If this is really relevant, it would follow that when management refuses to accede to a shareholder request to present a proposal from the floor at the annual meeting, or to call a special shareholders' meeting, it can foreclose judicial cognizance of the ensuing shareholder claim simply by resting its refusal on the talismanic ground that the proposal does not concern a proper subject for shareholder action. Too bad for shareholders in Oregon corporations! Ironically, the Carter court itself found the proposal at issue to be improper for shareholder action, thus belying its claim to need an administrative predetermination of the propriety question.
Apart from the opinion's confusion, moreover, there does exist an organ, albeit imperfect, which is capable of making a "preliminary determination that a stockholder's proposal is a 'proper' one"-management, acting on the advice of corporate counsel." 3 2 In the first instance, that is to say, a shareholder proposal is not filed with a court but submitted to the corporation. If management determines that it concerns a proper subject, that will end the matter. Only if management determines that it does not concern a proper subject will a court be faced with the shareholder's challenge to management's position. In determining whether a proposal concerns a proper subject, a judge would not be tilling unplowed soil, as the Oregon court seemed to believe, since he would be guided by a number of SEC administrative decisions, 3 ' the thinking of many commentators,' 134 and even decisional law.' 5 Furthermore, in most cases corporate proceedings would not have to be delayed pending decision on the shareholder challenge, unless of course the requirements of a preliminary injunction were met and a court found management's action so egregiously wrong that such an injunction should issue. Finally, although the Carter court indicated some concern with the shareholder-harassment strawman propped up by the defendants, few shareholders and even fewer attorneys would be willing to invest their time, effort and dollars in frivolous, contentious litigation of this kind. 36 13' Since such litigation does not aim at a recovery from management, or any recovery at all, it would not normally lend itself to strike suits.
would deny shareholder access to the corporate proxy materials for the purpose of including a proposal which is within the shareholder competence to initiate and act upon, should be required to furnish a court with more than the Carter opinion if their position is to carry the day. (b) Reimbursement of Expenses. -Assuming that shareholders are entitled to place a proper nonelection proposal in the corporate proxy statement and proxy card, the question arises whether they should be reimbursed for the expense of follow-up techniques used to solicit votes for the proposal. This problem is analogous to that posed by the reimbursement of insurgent campaign expenses. Strict application of the relevant principles might seem to indicate that shareholders should be reimbursed, 1 8 8 subject only to the restrictions imposed on the board in such cases.' But permitting shareholders to engage in follow-up techniques at the expense of the corporation might tend to deplete unduly the corporate treasury. If a shareholder were required to provide initially the necessary funds for such techniques, both the number of shareholders employing such techniques and the amounts expended would undoubtedly be limited. Yet, if a shareholder could rely on an absolute right of reimbursement, it is questionable whether the necessity to provide initial capital would be a sufficient check. The preferable rule would thus appear to be one analogous to that adopted for insurgent campaign expenses: That shareholders do not have a right to be reimbursed for follow-up expenses in nonelection proxy solicitations, but that the corporation acting through its shareholders has the power to reimburse such expenses, at least to the extent that comparable 13 Access to the proxy materials for purposes of making a proposal, like access for the purpose of designating candidates for office, may be limited by reasonable bylaws. See notes 77-78 supra. Even if not so limited, such access would not be impracticable. Proxy Rule 14a-8(a), 17 C.F.R. § 240.14a-(a) (1969), has long required inclusion of most stockholder proposals in the proxy materials for annual meetings of corporations subject to the rules, with no discernible practicability problems. The shareholders' right under state law to include proper nonelection proposals in proxy statements would extend also to special meetings, but under the state statutes special shareholders' meetings can normally be called only by some minimum percentage of the shareholders, usually a fairly high percentage, see, e.g., CAL. CoRP. CODE § 2202(c) (West 1955) (twenty percent of the voting power); Owro REv. CODE ANN. § ~oI.4o(a) (3) (Page 1964) (twenty-five percent, unless charter specifies otherwise) ; or by the board and by such other persons as may be authorized by the certificate or bylaws, see DEL. CODE ANN. tit. 8, § 232(d) (Supp. x968); N.Y. Bus. CORP. LAW § 602(c) (McKinney 1963) , as amended, (McKinney Supp. i969) . Consequently, the proxy machinery could not be used for shareholder proposals between annual meetings unless the proposal was being made by the number of shareholders entitled to call for a special meeting. [VOL. 83:1489 those Rules), 143 and by rule iob-5 (if the proposal is "in connection with the purchase or sale of any security")44 Failure to make the necessary disclosure may not only be a ground for setting aside the action taken pursuant to the solicitation,' 14 but may result in civil 146 or even criminal 147 liability. When the solicitation falls under the Proxy Rules, the disclosure obligation is also backed up by administrative review of the proposed proxy materials. 48 Furthermore, shareholder access for the purpose of arguing against management proposals would raise substantial problems of feasibility. Since shareholders frequently could not be expected to anticipate a management solicitation relating to a nonelection proposal, such access would often require a second round of proxy materials, entailing not only substantial expense, but substantial delay. Particularly where the management proposal concerns an action to be taken in conjunction with another business enterprise, as in the case of a merger or a sale of substantially all assets, such delay might prove intolerable. 
